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EDITORIAL NOTES. 

One of the worst features of a political campaign is the publica- 
tion in newspapers of repute of scandalous items and comments 
concerning persons running for office, or who are already high in 
office, which have no basis of truth, or so little as to make the con- 
clusions drawn so many falsities. Our political campaigns in fact 
have been well described as so many “American epidemics.” An 
editorial which ought to prove useful appeared in the Outlook of 
August 19th, quoting some of the things printed—when they were 
candidates for office or during their terms of office—about Washing- 
ton, Jefferson, Lincoln and Cleveland. This list could have been ex- 
tended to every President. The best point made by the Outlook was 
this: “These are not the utterances of irresponsible or anonymous 
peddlers of billingsgate. They are culled from the published utter- 
ances of persons and presses of eminence, such as Thomas Paine, 
James Thompson Callendar, Philip Freneau, Benjamin Franklin 
Bache, Caesar Augustus Rodney, the Rev. George B. Cheever, A. 
Belmont, Frederick Douglass, Wendell Phillips, W. J. Bryan, and 
such newspapers as the New York ‘World,’ the New York “Times,’ 
and the New York ‘Tribune.’ Their fabricators were representative 
men; all of them were men of public reputation.” But the slanders go 
right on from campaign to campaign, and even when there is no 
political strife or heat of election. One of the most reputable news- 
papers in New York City is at present engaged in printing, almost 
daily, cartoons upon Mayor Gaynor, which are in every way dis- 
graceful. If the Mayor were a political rogue and a swindler, like 
former “Boss” Tweed, there might be some justification for such 
cartoons. But these not only lack the point and basis of Nast’s 
famous cartoons during the Tweed regime, but are so bad from an 
art point of view that they must prove in every sense demoralizing. 
Somehow or other there will have to come an end of gross attacks 
upon the physical features and the character of our public men, or 
there will be no health in democracy. It will not do to say that 
attacks upon those in authority in England and France, but especially 
in England, are just as bad as any published in America, for this is 
not the truth. The cartoon feature is not current there, and there is 
a license of attack on men and motives in the United States that 
would not be tolerated in England by public sentiment even if per- 
mitted there by law. English newspapers do say some rasping things 
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of members of the opposite political party, but they do not descend to 
low cartoons and desperate villification. How it is to be brought 
about that the American press, beginning with New York City and 
Chicago and other large cities and ending with the smallest hamlet 
that publishes a newspaper, is to rehabilitate itself, become clothed 
upon with a proper dignity of expression in debate and in news- 
gathering, purge its columns of scandal of all kinds and become true 
mentors, is a problem yet to be solved. The next generation may not 
see the reform, but possibly another century will approximate toward 
the goal. 

















A bill was passed by the last Congress, at the special request of 
the President of the United States, giving the Federal Supreme court 
the power to revise the equity rules for all the United States courts. 
It is a great pity that the law was not larger in its scope, so that the 
investigation and recommendation which the committee appointed 
by the Supreme court will surely make as to the Equity Rules might 
have included the Law Rules. The need for a revision of rules in 
the Law branch of that court is just as important as the requirement 
for an improvement in the Equity Rules. The object in both cases is 
to eliminate useless technicalities and delays. However, the reform 
of the Equity Rules is a beginning, and a reform of the Law Rules 
is sure to follow. What will inevitably come next is a revision of 
the Practise Acts, civil and criminal, in the various states of the Union. 
The old cry of “justice delayed is justice denied.” while not new, 
was never so pressed upon the attention of the Bar and the public 
as now. ‘The interest President Taft has taken in the subject of 
reform in civil and criminal practice has been “catching,” so much 
so that the law periodicals are actually beginning to consider the 
subject in detail, instead of in those general terms which do not carry 


weight. 


























Whatever may be said against some of the details of the new 
Elections law—and the next Legislature will have to consider at least 
some amendments thereto in order to clear up obscurities—there are 
two important things accomplished by it for which everybody should 
be grateful. One is that it requires a personal registration by voters, 
with such details of residence, age, etc., as will make it next to 
impossible to repeat or falsely personate without the criminal 
being caught. If allowed by election boards, all the parties con- 
cerned may be more readily convicted than heretofore. This goes to 
the root of many of the evils connected with suffrage, especially in 
the larger cities. What is also a tremendous step ahead is the adop- 
tion of what has been called the Massachusetts ballot, and the re- 
quired dissemination of a fac simile of the ballot to every voter by 
mail before both the primary and the regular election. What is called 
independent voting, which, properly understood, means a careful and 
independent judgment on the part of each voter as to the candidates 
before him, must be not only permitted, but, as far as possible, re- 
quired, before a free people can or will express themselves freely 
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upon the issues of a campaign. We regard these two matters as the 
greatest step forward in political and civic lines taken by New Jersey 
in the last half century. A most important corollary is the Corrupt 
Practices Act, which, if severe, is none too much so to accomplish 
the object of preventing the bribery that in some localities char- 
acterizes every election. 





It was a proper course, we think, for Congress and the President 
to take to require Arizona to so amend her proposed constitution that 
the Judges of the courts will not be subject to the features of what 
is known as the Popular Recall System. In a general sense it is 
true that the several states of the Union are not to be bound down to a 
prescribed course of procedure in relation to the election or dismissal 
of state officials, but the broad rule that Congress shall approve of the 
Constitution of a state before its admission carries with it that re- 
quirement of supervision which supervises and not merely suggests. 
To whatever extent the states may desire to enter upon the new 
policy of referendum in matters of legislation, and of the recall of 
officials, it will never do to permit the entering wedge of recall by 
popular clamor to enter into and destroy the thorough independence of 
the judiciary. No arguments have been presented in Arizona or in 
Congress which change the known facts that relate to this most 
important matter of an untrammeled court. Mr. Bryce, in his 
“American Commonwealth,” expressed the exact truth when he said, 
referring to the Supreme court of the United States—his remark 
being, however, just as applicable to every state court: “The court 
is the conscience of the people, who have resolved to restrain them- 
selves from hasty or unjust action by placing their representatives 
under the restriction of a permanent law. It is the guarantee of the 
minority who, when threatened by the impatient vehemence of a 
majority, can appeal to this permanent law, finding the interpreter 
and enforcer thereof in a court set high above the assaults of faction. 
To discharge these momentous functions the court must be stable 
even as the Constitution is stable. Its spirit and tone must be that 
of the people at their best moments. It must resist them the more 
firmly the more vehement they are. Intrenched behind impregnable 
ramparts, it must be able to defy at once the open attacks of the 
other departments of the government and the more dangerous be- 
cause impalpable, seductions of popular sentiment.” No less dis- 
tinguished a man than Chief Justice Marshall, speaking at a Con- 
stitutional Convention held in Virginia in 1829, used these stirring 
words: “Advert, sir, to the duties of a Judge. He has to pass be- 
tween the government and the man whom that government is prose- 
cuting—between the most powerful individual in the community and 
the poorest and most unpopular. It is of the last importance that, 
in the exercise of these duties, he should observe the utmost fairness. 
Need I press the necessity of this? Does not every man feel that his 
own personal security and the security of his property depend on that 
fairness? The judicial department comes home, in its effects, to every 
man’s fireside; it passes on his property, his reputaton, his life, his all. 
Is it not to the last degree important that he should be rendered per- 
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fectly and completely independent, with nothing to influence or con- 
trol him but God and his conscience?” It is impossible to add or 
subtract to what either of these great authorities have said. They 
have given the meat of the whole matter. The only remedy for the 
recall of a Judge is impeachment, tried not before the public at large, 
but before a duly constituted body. Certainly no plan will ever make 
all Judges perfect or prevent a few being corrupt, but in an appointive 
system, which we think clearly out-balances the good of any elective 
system, and then a full term of office for the Judge appointed, unless 
he is removed by impeachment, is the true basis for a judiciary at 
once intelligent, incorruptible, brave-hearted and useful. 





THE CONTINGENT FEE. 


What is the contingent fee? “The Cyclopaedia of Law and 
Procedure” says it is a fee of which “Payment is made contingent 
upon the success of the suit or upon the happening of some other 
event.” What is probably a better definition is, “Fee, the payment 
of which is conditioned upon success in a proposed litigation, the 
fee to constitute a certain percentage of the amount recovered or a 
fixed sum to be paid out of the amount recovered.” The contingent 
fee, the contingency of which is the success of the suit, is the fee in 
which we are chiefly concerned in legal ethics. Legal ethics must 
first ask if the fee is legal, then if it is moral. 

The derivation of the contingent fee goes back to ancient times. 
In Rome we find it and find also laws passed to suppress it. The 
Romans advocate was usually paid by presents or donations prompted 
by the generosity of his client. Naturally the value of the present 
was conditioned largely by the success of the advocate. It was not 
a true contingent fee, as there could under the republic be no binding 
contract between counsellor and client as to compensation. But 
when the patron carried through the cause successfully he expected 
a goodly share of the spoils, and he usually got it. This was the 
germ of the contingent fee. 

In England the history of the contingent fee is the history of 
champerty and maintenance, and even at the present day the two 
terms there are synonymous. We find that transfer of a right of 
action for purposes of bringing suit by humble suitors to the powerful 
barons in the earliest feudal days. If the lord should succeed in 
his action the suitor or tenant was compensated proportionately to 
the recovery. If he did not that was an end to it. It was really 
more in the nature of the buying of claims than the modern con- 
tingent fee. But the characteristics of a contingent fee system were 
the equal of any one factor in causing a strict champerty and mainte- 
nance laws to be originated. The old “Statutum de Conspiratoribus” 
probably referred to contingent fees as much as to the outright pur- 
chase of claims. It runs thus: 

“None of our court shall take any plea to champerty by craft nor 
by engine, and that no pleaders, apprentices, attorneys, stewards of 
great men, bailiffs, nor any other of the realm, shall take for mainte- 
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nance or the like bargain any manner of suit or plea against other, 
whereby all the realm is much grieved and both rich and poor troubled 
in divers manners.” 

But the English position as to the absolute invalidity of all 
contingent fees is not to be wondered at when it is considered that 
English barristers, advocates and counsel are incapable of making 
valid contracts for compensation for their services or of maintaining 
action for the reasonable value thereof. Thus there is less temptation 
to this class to undertake such contracts than there is in the United 
States, both from the invalidity of the contract and the lack of con- 
tact between the client and the barrister. On the other hand, the 
fee of attorneys, solicitors and proctors, the men in England who 
attend the legal business out of court, are regulated strictly by statute. 
The legal problems of the contingent fee being absolutely at rest 
in England, there is little room for the ethical problems. For to the 
familiar maxim that “equity follows the law” may be added what 
has proved equally true: Ethics follows the law. 

The contingent fee has come very close to the border line of 
illegality in this country, not through and under late English statutes, 
but through and under the old common law rules. 

In the early legal history of the colonies, the prevailing opinion 
followed the English rule and all such fees were illegal. Even for 
many years after the establishment of the constitution this judgment 
prevailed. Judges such as Kent, Gibson and Rogers so considered the 
law, and the majority of our early case law followed their views. 

Then, about the early middle part of the last century, came a 
material shifting of position. The courts began to claim that it was 
difficult to reconcile the strict law of the maintenance and champerty 
with our ideas of the rights of property and of contract. The evils of 
limiting and contracting the sacred right of private contract were set 
off against the evils of maintenance and the judgment was that, as 
regards the contingent fee, the evils of the latter course outweighed 
the evils of the former. In other words, the benefits derived from a 
fair contingent fee system more than balanced the bad effects of al- 
lowing anything that savored of champerty. It was pointed out that 
among the fundamental rights are those of acquiring, possessing 
and disposing of property. Why should not a private right—a chose 
in action—be disposed of and contracted for even as other property 
rights were disposed of and contracted for? It was also urged that 
the same conditions do not now obtain as when the strict rules of 
champerty were formulated. As set out in Reece v. Kyle, a leading 
case on the entire subject of contingent fee, first, the English rules 
as to compensation in general differs from ours, and, second, the law 
of maintenance has been materially modified. 

These considerations have produced at the present time, a wide 
variance in the treatment of contingent fees in this country. What 
is the present doctrine as to their legality? In some of the states, 
the English rule still obtains and the American Bar Association has 
several times had under consideration the recommendation of this 
view. In others there are certain artificial circumstances to be con- 
sidered in deciding where legality ends and where illegality begins. 
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But it may be stated without fear of contradiction that the generally 
prevailing rule is that such fees and contracts for them are recog- 
nized by United States courts. The “Cyclopaedia of Law and Proce- 
dure” says: ‘‘While the law will scrutinize such transactions closely, 
an agreement is not necessarily invalid because the payment of the 
fee is made contingent upon the success of the suit * * * and 
such agreement is not objectionable for want of mutuality.” 

But the distinction must be made between the agreement for 
contingent fees and the buying of claims for suit. In almost every 
jurisdiction the purchase, or contract for the purchase, of claims, or 
things in action by attorneys or anyone else for the purpose of bring- 
ing suit thereon, is prohibited by statute. Penalties are added to 
restrictions in some jurisdictions. But the purchase must not be 
made for the very purpose of bringing suit. It is obvious that very 
nice distinctions must sometimes be drawn between some contingent 
fees and some bought-claim cases, and between those claims which 
it is lawful to buy and those which the statute covers. But as 
a general proposition it has been held that the ordinary contingent 
fees is not within these statutes. 

When there are no statutes expressly covering the subject, con- 
tingent fees come under the general rule covering fiduciary relations. 
This rule, treating the attorney in the sense of a trustee and his client 
cestui que trust, denounces as open to suspicion and jealous scrutiny 
all dealings between the attorney and client on questions of com- 
pensation. Thus these contracts must undergo the most exact ex- 
amination before they can expect the judicial ratification. 

In some of these states many of these questions of relation of 
attorney and client are regulated by statute. In Missouri, for ex- 
ample, it is provided, among other things, that “In all suits in equity 
and in all actions or proposed actions at law it shall be lawful for 
an attorney-at-law to contract with his client * * * for legal 
services rendered or to be rendered for a certain portion or per cent. 
of the proceeds of any settlement of his client’s claim or cause of 
action.”’ But in the absence or presence of statutory rules, the gov- 
erning principle throughout is that of fiduciary relations. 

The nature of the law of contingent fees in the United States 
having been in some dispute, as we have seen, we should expect the 
divergence of views as to the ethics of the fees. And we shall not 
be disappointed. 

Our early law writers, led by such great and moral men as 
Sharswood, were as one in putting the stamp of moral disapproval 
upon the practice of contracting for fees contingent upon the success 
of the cause. In its evil effect as to the relation of attorney to the 
client, attorney to the court, attorney to the laity, as to the effect on 
litigation, and on the character of the attorney himself, they were 
in protesting accord. And not without good cause. There are 
grounds for doubt but that the better ethical plan is to abolish this 
fee entirely as in England. Why? 

First, it tends to corrupt the fiduciary relation of attorney and 
client. It is no longer a trustee and a cestuji que trust, with whom 
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we have to deal, but a trustee with an interest and a client. No 
longer are they attorney and client, but partners in a common cause. 

No longer has the lawyer the simple duty of obtaining impartial 
justice for another. He is pushing or defending a claim of his own, 
in which partiality rather than impartiality will rule. Then there 
is a temptation to risk his client’s cause on a clear gamble. The 
attorney having a great deal to win and nothing to lose, save his 
services, may not be as prudent or cautious as his client, who may 
stand to win nothing and lose a great deal. The pure fiduciary re- 
lations of attorney and client are corrupted. 

Second, we find the same condition in the relation of the at- 
torney to the court. In the words of Sharswood, “It reduces him 
from an officer of the court to that of a party litigating his own 
claim. He is the principal, too, and is thereby thrown in the state 
of mind inseparable from close personal interest in the outcome of 
the suit. The rejation of the client to the cause has been corrupted 
to a certain extent. 

Third, we find the custom of taking fees contingent upon the 
success exerting a bad effect upon the laity. The law is thereby 
looked upon as a gamble than a fount of justice. And when the 
average man hears that the victim of a wreck or of defective ma- 
chinery, wounded and disabled for life, must divide his damages, the 
money meant by justice to go toward defraying his expenses for the 
rest of his life, with his attorney, the bar takes a downward step in 
his judgment. 

Fourthly, a more direct, if not more serious charge against the 
contingent fee is that it is an undue encouragement to litigation. 
Men who would not think of entering into a lawsuit if they knew 
that they must compensate their attorney whether they win or lose 
are ready upon such a contingency to try their chances with any 
kind of a claim. If they have no substance the judgment of cost 
against them, in case they lose, is immaterial. With all to win by 
litigation and nothing to lose, the impulse to fly to court with the 
slightest claim is too strong. Public policy seems to argue against 
such practice. 

And finally, the effect upon the character of the bar is likely to 
be bad. An attorney who goes too far in this direction is apt, other 
things being equal, to overstep the other canons of legal ethics. 

These are a few of the charges placed at the door of the con- 
tingent fee. That there is justice in them cannot be doubted. Here 
are sufficient grounds to place a contingent fee forever under jealous 
scrutiny of the courts and of the public if not under the absolute 
ban of absolute prohibition. 

3ut is there not danger in going too far in wholesale condemna- 
tion? When it is considered that a great majority of lawyers in the 
United States have, at one time or another, contracted for a con- 
tingent fee, that an action can now be maintained therefor in most, 
if not all, of the states in the Union, that the great lights of the 
American bar have stamped it with sanction, we must recognize that 
such unanimity must have some ethical backing and that there is 
a great deal to be said on the other side of the question. Let at- 














236 THE NEW JERSEY LAW JOURNAL. 


tention be directed to the merits of the contingent fee system, a 
feature that has suffered from lack of attention in most discussions 
of the subject. 

Prominence is given to contingent fees largely because of this 
method of compensation in personal injury cases. The old lawyers 
can yet remember the time when it was comparatively rare even in 
the most distressing cases that the great manufacturing and public 
service corporations were called upon to answer for the negligent 
conduct of their business resulting in injury or death. Now the 
dockets are filled with these just causes of action and the increase 
is by no means due to the greater number of accidents, but rather 
to the increase of knowledge of their rights by the working classes. 
The vast multitude of these cases are not only meritorious in point 
of law, but appeal to the high sense of equity, ethics and justice. 

And what is the position of the client with this personal injury 
right on his hands? His story is simple. ‘““My cause is just, my dam- 
ages are fearful; my claim is against a mighty company defended by 
the best lawyers of the land. I have no money. What am I to do?” 
Are you to answer: “I cannot undertake this kind of work; my code 
of ethics prevents me.” Or are you to agree with him on a “fair 
contingent fee?” If vou are the average lawyer, you will take the 
latter course. It is perhaps conservative to say that 75 per cent. of 
these personal injury cases will never be brought to trial at all ex- 
cept upon such an arrangement. 

The fact of the matter is that in a majority of these personal 
injury cases, whatever may be the fee attempted, it is a contingent 
fee in fact. Senator Cheshire, before the last Iowa Bar Association, 
is authority for the statement that in ninety-nine cases out of one 
hundred no fee is obtained where there jis no recovery. Probably the 
percentage is exaggerated. But the general truth remains that many 
fees always will be contingent upon success, whether you wil! or no. 

There are these two potent factors in favor of the contingent 
fee system: 

1. Its abolition would prevent the poor man from gaining ad- 
mission to the courts. 

2. Its abolition would hinder the young man in getting a start 
in business. 

The first of these we have already treated. The second is self- 
evident. The young practitioner must often adopt this method to 
obtain any business at all, be he ever so worthy. That the legal 
world is slow to trust a young practitioner is as much a truism for 
the laity as for the bar. The contingent fee has served as an opening 
wedge for success for many of our leading attorneys. Supreme court 
justices have traced their start to this system. 

In the light of these conditions, what is the ethical judgment 
passed on this system by the American bar? 

Among the six various guides or aids proposed to aid the con- 
sideration of the attorney in the matter of compensation, as set forth 
in the canons of the American Bar Association, we discover No. 5, 
reading, “In determining the amount of the fee the following element 
should be considered * * * the contingency or the certainty of 
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the compensation. Indirectly we are led to believe that where the 
fee is contingent there is a certain justification in charging a larger 
amount than where the fee is certain. If we are to countenance a 
contingent fee at all it seems only just that we should allow the 
attorney who depends on it to increase his charge to compensate 
himself for the risk of loss of time and labor. It is not, therefore, 
necessarily unethical that the contingent fee is larger, other things 
being equal than the certain fee.” 

But the American Bar Association has placed its stamp upon 
this fee, even more unequivocably than above. Sec. 13 of the Canons 
of Ethics reads: “Contingent fees where sanctioned by law should 
be under the supervision of the courts in order that clients may be 
protected from unjust charges.” 

Thus they (1) put the moral sanction of approval on the fee 
where the legal sanction obtains, and (2) recommend that the court 
should take supervision to prevent unjust charges. 

This canon No. 13, while causing much discussion before all 
the State Bar Associations, where the subject had arisen, has been 
generally adopted throughout the Union. 

This judgment of the American and the State Bar Associations 
on the ethical justness of the contingent fee, co-ordinates with the 
judgment of most ethical writers on the subject. Such a strict legal 
moralist as David Hoffman in his “Fifty Resolutions in Regard to 
Legal Deportment,”’ while holding the attorney to strictest account 
in every way, excepts the just contingent fee from ethical contraband. 
Kinkead, in his “Jurisprudence of Law and Ethics” says: “Conse- 
quently it is not improper for an attorney to accept compensation 
by way of a fee contingent upon the event of a suit and payable out 
of the thing recovered. This is probably the most modern view. 
Thus, the National Bar, the State Bar, and the leading legal moralists 
agree that the contingent fee need not be reprehensible morally. 

In the light then, of the recognized legality of the contingent 
fee system, in the light of its many possible abuses and many pos- 
sible merits, in the light of the ethical stand of the bar, the laity and 
the legal writers, and in the light of its practical interest to the 
public mind, what course should we take in recommendation of the 
future? 

Several artificial restrictions, before referred to, have been tried. 
These need only to be referred to. Some states, largely in the middle 
west and south, enforce the rule that the attorney may neither pay 
nor agree to pay any part of the cost of litigation, though he may 
make agreements for the contingent fee in general. Others, New 
England states, that the right to contingent compensation is all right 
ordinarily, but it must not be confined to interests in the thing re- 
covered, although at the same time giving the right of action against 
the client and pledging the avails of the suit or a part of them as 
security for the payment of the attorney’s fee. These distinctions 
are of little worth. 

In considering a better solution it must be borne in mind that 
the abuse of the contingent fee comes not so much in theory as in 
practice. It relates to the amount of the fee. This is an abuse that 
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no amount of technical rules will obviate. Yet there must be some 
supervision of these possible arsonious cases. It appears that our 
only answer to the problem can be, “Allow the court to supervise 
all contingent fee contracts.” Here are a few of the reasons why 
the court should exercise such jurisdiction: 

1. Parties to this contract are not at arms length. Similar con- 
ditions exist as in a contract between a shipper and a railroad com- 
pany. The parties are in a position where unfair advantage may be 

sasily taken, and it is the duty of the court to interfere in such cases. 

2. Public policy demands a change. Scandal is frequently 
caused by the exorbitant exaction of fees. Respect for the law is 
lowered with respect to the bar. 

3. The attorney is the officer of the court. He is in the nature 
of a public official, and in many respects his employment is a public 
duty. The right to charge fees comes from the court, and the court 
should regulate that right. 

4. It would be in accord with the law of attorney and client. 
These parties are in a certain fiduciary relation, that the courts are 
accustomed to deal in accord with equitable principles. 

5. A reasonable contingent fee may be obtained better this way 
than any other. The court’s adjudication of such cases in the past 
has proved its efficiency. 

This plan of judicial supervision of contingent fees is in reality 
not much of an innovation. In fact, it is but declarative of the law, 
as has already been laid down by many of our courts. Where the 
contract is unfair it now often happens that the courts of many states 
will refuse to enforce it. Nevertheless the necessity of its being put 
into legal forms remains as it then could be more faithfully and 
more uniformly followed. Many cases are on record where the court 
has not allowed a fee of 50 per cent. to stand because of its being 
a violation of the fiduciary relations of attorney and client. Our 
courts are already familiar with the principle of court supervision 
in contingent fee cases. It should be our duty to spread the custom. 
This is in accord with the recommendation with a number of bar 
associations. The Iowa bar has taken a stand for this sort of legis- 
lation. Its resolution is unambiguous, straight from the shoulder: 

“The law should provide that contracts for contingent fees for 
attorneys, while permissible and lawful, should be subject to the 
approval of the court trying the case, or if there be settlement out 
of court. be subject to review by any court having jurisdiction of 
the parties. The court in either case to have the power to fix the fee 
notwithstanding the agreement of the parties.” 

This is possibly the best solution of the contingent fee problem 
There are many objections raised by Judge Sharswood to this course 
suggested to him some sixty vears ago, but the lapse of time has 
annulled the force of many of these. That the courts would be 
competent to take charge is undoubted. That they would do justice 
is equally undoubted. That the laity, a large number of the bar and 
others who have thought deeply on the subject, demand some such 
legislation is beyond question. In fact, we may conclude, with a 
former president of the Iowa bar, “The duty will be no burdensome 
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one, and those tribunals already entrusted with other innumerable 
duties may, we hope, be safely entrusted with an added duty in 
aiding the elevation of the attorney-at-law, the law and the court 
itself. It would seem, then, that the best solution of the contingent 
fee problem in the light of legal ethics lies in the court supervision 
of all such contracts.—F. C. Wilkinson in Central Law Journal. 





CHARGE TO GRAND JURY: 


Purity of Elections— Duties of Certain Officials. 


{On July 18 Mr. Justice Kalisch made x special chirge to the Grand Jury of Atlantic County that 
has elicited much approvatory comment. Tue greater part of the c.arge appears below. The Grand 
Jury was drawn by special elisors appointed by the Justice. because the sheriff of the county was one 
of the persons whose acts the jury were to investigate.—Editor] 


Gentlemen of the Grand Jury: Matters of serious import, affecting 
the well-being and social order of the community of Atlantic county, 
having been brought to my attention by the Attorney General, caused 
me to order a special term of the Court of Oyer and Terminer, and 
that accounts for your presence here to-day. The court’s attention 
has been particularly directed to complaints made that at the last 
primary and general elections held in this county, glaring and flagrant 
violations of the law were committed, namely, illegal registration and 
voting at primaries and at the general election, repeating, bribery 
and attempted bribery of voters and of election officers, intimidation 
of voters and other kindred offenses. In some instances, it is repre- 
sented that the alleged offenses were connived at and participated 
in by persons holding public office, and who were charged with the 
duty to conduct a fair and honest election. 

Fraudulent voting, illegal registration, bribery or attempted 
bribery and corruption of voters or of election officers and other prac- 
tises which poliute the purity of the ballot box and seek to undermine 
and impair the elective franchise are a species of high treason, and 
should be promptly and vigorously dealt with. 

The man who openly takes up arms against his country is by 
far a lesser menace to the stability of government than he who skulks 
under secret cover, and through the medium of the ballot undertakes, 
by fraud and corruption, to strangle the efficacy of the elective fran- 
chise. The former commits treason in the open, by taking up arms 
against his country with treasonable intent, but he can be met and 
checkmated; while the latter remains in hiding and carries on his 
nefarious work, most generally with the aid of confederates, who are 
as elusive as shadows on a wall, and who take good care to obliterate 
their traces in the evil work accomplished. It would be a signal 
triumph of justice if these confederates could be discovered and made 
to answer for their offenses. For the persons or person in the back- 
ground who direct or directs the illegal acts or act are and is in the 
eye of the law equally as guilty and punishable as are or is the per- 
petrators or perpetrator thereof. 

It is therefore incumbent upon you to make a most searching 
and thorough investigation into these complaints, and you may for 
that purpose subpoena witnesses to appear before you, and you are 
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further entitled to the assistance of the learned Attorney General, 
whenever you require it, in the conducting of your investigations; 
and he is also the proper person to advise you as to the law governing 
each particular case which requires your determination; or you may, 
if you see fit, apply to the court for instruction, and the court will be 
glad to aid you. 

In the consideration of the cases presented to you for your action, 
you are to be guided solely by the testimony of the witnesses sworn 
before you. You are to pay no heed to public clamor or rumor. I 
am informed by the Attorney General that many of the complaints 
which will be submitted to you for your consideration are for viola- 
tions of the statutes regulating primaries and elections. Upon the 
presentation of legal testimony tending to establish a violation of 
the statute, it will be your duty to indict the person or persons so 
offending. You are not to try the accused. The grand jury is an 
accusatory body, clothed with qualified judicial powers. 

The guilt or innocence of the accused or the accusation laid 
against him is not for you to try and to determine. That has been 
wisely left by our system of jurisprudence to another tribunal. 

What you are called upon to decide is whether the accusation is 
reasonably supported by legal testimony. If it is so supported, it is 
your solemn duty to indict, and, if not, then the accusation falls. 

You are not to be influenced by your political beliefs nor by the 
political beliefs of the accused in the performance of your duties. It 
is no offense against the law for a person to be active and zealous in 
behalf of his party, so long as that zeal and activity are confined 
within lawful bounds. It is a commendable virtue in a citizen to 
take an active part in the affairs of government. It would be a most 
vicious blow to organized society and good morals to sanction ac- 
tivity and zeal tainted with trickery, fraud and corruption at the 
ballot box as a legal excuse for such acts, because the end to be 
obtained is laudable and just. 

Dr. Bishop, in his work on Statutory Crimes, cites with approval 
the following: “It being of the highest importance that persons be 
elected to carry on the government in its various departments, and 
that in every case a suitable choice be made, any act tending to defeat 
these objects, as forcibly or unlawfully preventing an election from 
being held, bribing or corruptly influencing an elector, receiving as an 
elector a bribe, casting more than one vote, and taking or giving of a 
reward for offices of a public nature, and the like, is punishable under 
the criminal common law.” 

It is highly necessary that the purity of the ballot box be pre- 
served so that the elective franchise may be preserved. 

It is not a just and ample vindication of the law nor will it be 
a full discharge of your duty to indict the weak and to let the power- 
ful escape, in any case where the facts warrant an indictment. 

In the course of your deliberations, you will be called upon to 
consider accusations against the Sheriff and other public officers of 
this county, which relate to the frauds, illegal voting, bribery and 
corruption, at the past primaries and general election held in this 
county. It is represented that on the 10th of January last, Sheriff 
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Johnson called at the County Clerk’s office and asked for and ob- 
tained the registry books of the Fifth precinct of the Second ward 
and Fourth precinct of the Fourth ward of Atlantic City, used at 
the last general election. 

It is represented that one F. or F. R. Bowman had voted twice, 
once in the Fifth precinct of the Second ward and once in the Fourth 
precinct of the Fourth ward. 


These two registry books, it is alleged, the Sheriff took awav 
with him from Mays Landing to Atlantic City and which books he 
returned to the clerk’s office on the following day. It is alleged that 
the said books taken by the Sheriff showed by check marks opposite 
Bowman’s name that he had voted twice on election day, but that 
after the said books were returned by the Sheriff to the clerk’s office, 
the check mark opposite Bowman’s name in the registry book of the 
Fifth precinct of the Second ward showed indications that it had 
been erased by somebody. 

It was also represented that the Bowman who is alleged to have 
voted twice lived in the Fifth precinct of the Second ward, and that 
he voted, as the check mark indicates, in the Fourth precinct of the 
Fourth ward. where he was not entitled to vote. 

It is also represented that after the taking away of the books by 
the Sheriff, from the Clerk’s office, the same Bowman, who, it is 
alleged, voted twice, was summoned by the Sheriff to serve as a 
grand juror for the grand jury summoned by the Sheriff for the last 
May term of the Atlantic County Oyer and Terminer and that the 
said Bowman did so serve and that it was a matter of common report 
before the said Sheriff had summoned said Bowman, that he, the 
said Bowman, had voted illegally and fraudulently at the last gen- 
eral election held in this county. 

So you see, gentlemen, that your first duty will be to ascertain 
whether the Frank Bowman who was registered in the Fifth precinct 
of the Second ward, is the same F. Bowman who registered in the 
Fourth precinct of the Fourth ward. If you find from the testimony 
that he is the same person, then you should have no hesitancy in 
indicting him for false registration in the Fourth precinct of the 
Fourth ward. If the testimony also shows that he voted in the 
Fourth precinct of the Fourth ward you should indict him for illegally 
voting there. 

If upon investigation vou should find that other persons coun- 
seled, advised or in any wise aided the said Bowman to register 
falsely or to vote fraudulently, such person or persons should also 
be indicted. 

If you are satisfied from your investigation that there were two 
Bowmans, and that Frank Bowman and F. R. Bowman were not one 
and the same person, then your investigation along those lines re- 
garding the Sheriff need be pursued no further, unless it appears 
that the Sheriff had knowledge or believed that a Frank R. Bowman 
had registered or voted illegally and in order to protect such said 
Bowman from having the charge of having registered or voted il- 
legally fully investigated by the grand jury, corruptly summoned 
the said Bowman, who was alleged to have registered or voted 
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illegally, to serve as a grand juror, in order to obstruct the course 
and to defeat the ends of justice, then it will be your duty to indict 
the Sheriff for a misdemeanor. 

Another matter to which it is my duty to call your attention is, 
that the registers, in use on the day of election for the checking off 
of the names written thereon when the voters deposit their ballots, 
are required by Section 67 of the act regulating elections to be filed 
with the clerk of the county. This requirement was complied with 
at the last general election. It, however, appears that after the regis- 
ters were filed with the County Clerk, the Sheriff of this county, with 
the consent of the County Clerk, took some of the registers so filed 
with the County Clerk away with him. 

[t is true that he returned the same the following day to the 
County Clerk’s office. The statute requiring the filing of the regis- 
ters with the County Clerk thereby made them matters of public 
record. The object of the law evidently is to preserve these registers 
so that they can be referred to in case of contest or otherwise. 

It is absolutely necessary and in the interest of the public good 
that they should not be subjected to the hazard of any change therein 
or tampering with, which might occur while out of the possession 
of their legal custodian. 

The Sheriff had no more legal right to take the registers away 
with him than a private citizen had. It can make no difference what 
motives actuated the Sheriff in taking the books away with him. 

My charge to you is, that if the facts disclose that the Sheriff 
did remove the registers from the County Clerk’s office without an 
order from the court, and this, I understand, he admits he did, then 
he should be indicted for a misdemeanor, 

The County Clerk had no legal right to permit the taking out 
of his custody, without an order from the Court, the said registers 
committed to his care, as a public officer, for safekeeping, and by 
permitting it to be done he has subjected himself to an indictment 
for a misdemeanor. 

And all persons who in any way connived at or assisted the 
Sheriff in taking the registers out of the custody of the County Clerk 
are indictable for a misdemeanor. 

The violation of a public statute commanding something to be 
done or prohibiting something from being done is a misdemeanor at 
common law. It is the contempt for the statute and the evil example 
set to the public which constitute the offense. Ignorance of the law 
is no legal excuse. 

Public officials especially can not legally justify their conduct in 
disobeying the commands or prohibitions of a public statute, by 
ple ading their ignorance of the law or what they did was done from 
innocent and pure motives. Those who accept public office and take 
the oath to uphold the law should be held to the strictest responsi- 
bility for a breach of it. Those are they whom the community is to 
expect to set examples of obedience to and respect for the laws. 

Your investigations will undoubtedly disclose that the root of 
the evils from which the community of this county suffers is the 
failure of public officials, to whom the enforcement of the laws has 
been entrusted, to faithfully discharge their duties. 
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CHARGE TO GRAND JURY: 
The New Corrupt Practices Act. 


[On Sept. 18 Mr. Justice Garrison charged the Camden County Grand Jury upon the New Corrupt 
Practices Act, and the leading features of the charge follow.—Editur] 


Gentlemen of the Grand Jury: This is the first grand jury that has 
been convened since the passage of a statute in this State, which is 
of a new and very far-reaching character, and of such a character 
that the necessity of considering indictments under it may arise at 
any time. I shall therefore speak a few words to you in regard to 
this Corrupt Practices act, as it is called. 

The act is so strenuous in its purpose that jt places directly upon 
the prosecutor of every county the duty of bringing immediately to 
the attention of the grand jury any infringements of this law, under 
the penalty of forfeiting his office, if he does not do it; so that at any 
time, if there are infringements of this law, the prosecutor will imme- 
diately, without any further charge from this court, take the neces- 
sary steps to see that the law is carried out.” 

[The Justice here pointed out that a weakness of the old Corrupt 
Practices laws was that they made it difficult to punish any except 
those guilty of overt acts, and that those guilty of such acts were 
merely catspaws]|. 

Our old election laws were largely concerned with such overt 
acts as false registration, impersonation, double voting, voting more 
than once, repeating and a lot of open frauds of that character; but 
that left totally untouched an immense field where the right of 
suffrage had been frustrated and perverted by the issuing, practically, 
of orders to whole departments, to the officials, the agents, the public 
servants engaged in the departments of municipal or county govern- 
ment, practically giving them to understand that unless they did 
so-and-so at the primaries, and unless they did so-and-so at the 
elections, that their job depended upon whether they would give 
up their right of suffrage and take orders from the person who issued 
them. Now, it is to meet, among other things, that enormous class 
of cases that the Corrupt Practices act is aimed. I shall not under- 
take to read any part of it to you, but will merely state that it is 
broad enough to reach all cases of that character, whether they occur 
prior to a primary or during a primary campaign or election or a 
general campaign or election. 

You will see at once that this act not only attempts to reach this 
very important class, but that in its nature it no longer is dealing 
with catspaws. This law is directed at those who assume the power 
to give orders. Now a man who is in the position to give orders 
which he expects the employees of a city department or of a county de- 
partment or of any public department to obey, must necessarily be a 
man who, in the opinion of the public servants and in his own opinion 
has sufficient authority to be no longer called a catspaw. It is at him 
and him alone that this part of the law is aimed; it is against the 
man who attempts to frustrate the elective privileges by giving orders 
to people, whether directly or indirectly, where clandestinely or 
openly or expressly, it is against the substitution of his will for theirs, 
if the evidence of it can be found, that this act is directed. 
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Now, the mere fact that it is the law is enough for you, if you 
find that it is violated, but it is important and is such a valuable in- 
novation in our system of attempting to purify the corruptions that 
have crept into the elective system, that I want to draw your attention 
to one or two thoughts in connection with it that do not instantly 
appear to you, I feel quite sure, when you come to think it over. 
That it is directly aimed to purify and to liberate those who have 
been enslaved under the existing system is perfectly clear; in fact, 
it is a sort of emancipation proclamation, and as in the case of the 
historic proclamation of emancipation it is to emancipate from a 
species of slavery. 

It is all very well to say that a man does not have to obey orders. 
That may be theoretically true, but like so many other things that 
leave all practical considerations out of sight, it is, to all intents and 
purposes, false. These men who serve upon our police force, who 
serve upon our fire department and ali the other various depart- 
ments—and there are hosts of them on the payroll of the city and 
county—these men have families, wives and children; they have in- 
curred debts, they have creditors; and it is a very impracticable 
thing to say to a man, knowing that he will lose his position and his 
income, his salary: “You don’t have to obey the orders.” If he be- 
lieves, and he is made to believe under the old system, that the 
livelihood of his family and his own honor as an honest citizen, de- 
pends upon his holding that position in order to support himself, he 
has practically got to obey; and it is that which has been laid hold 
of, dastardly as it may seem. It has been the honor of these men 
toward their families and toward their creditors that has been laid 
hold of and constitutes this slavery of which it is the object of this 
statute to emancipate these men from. 

Now, the bearing of that upon the elective franchise is so plain 
that I do not dwell upon it, but there is a good second thought. 
Think of the good effect it will have upon the public service, upon 
the measure of service we are to get from these very important and 
reasonable public servants. 

The fact that this class of men has frequently been engaged in 
carrying out these commands should not lead us to underestimate 
their characters. I have spoken of the stress they are under, but, 
apart from that—and I advise no man to think that he would be 
above it—apart from that, | have no doubt that individually those 
men possess every element of courage and honor, and a desire to 
perform their duties, that you or I or any other man does possess. 
But a man is an entiretv; a man’s character is a single thing; you 
cannot break down his manhood in one respect without impairing 
the whole structure; and this political system that has grown up has 
had the direct effect of rendering these men less manly, or rendering 
them less beneficial and less useful as public servants, so that we do 
not get from them all the service that we might; they are not as 
good men. 

You cannot tell me that a man is rendered a more faithful public 
servant by being called upon to prostitute his elective franchise, any 
more than you can tell me that a woman is made a better wife and 
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mother by being compelled to be a prostitute. That is what it 
amounts to in either case, and that is a thought to be considered. 

Then the system naturally leads to this, to place in office those 
who wiil already take orders, in other words, those whose character 
has already been, or is known to be, so broken down that they will 
readily be amenable to this system of prostitution of their suffrage, 
so in that way also we not only break down the character of those 
servants that we have, but we give rise to a system by which the 
selection of such servants will be made from the class least desirable, 
until it has come about, practically, that our system has been, as 
far as it could be made, government by the most unfit, controlled by 
the most corrupt. It is at that that this act is aimed. 

Then there is the simple plea of humanity toward these men 
themselves, to liberate them from this thraldom. Now, those being 
the corrupt practices at which this act is aimed, what can be said in 
favor of them? What man, however astute his mind, however great 
his interest, can think or formulate one single argument in favor of 
a system which allows, which permits and which is built up upon 
the issuing of orders to public servants—think of it! If a man were 
to attempt to coerce his own employé—and the act aims at that 
also—at least he is attempting to do it to those to whom he pays 
money. But these people are paid by the taxes; they are paid by 
the taxes of men who vote both tickets, who have every shade of 
political thought. Think of the audacity of a system which says to 
public servants that are paid out of the taxes of all classes of citizens: 
“You are to be coerced by the threat of the loss of your public salary 
unless you take a private, personal and often corrupt hand in frus- 
trating, perhaps, the very will of the people who pay you.” Nothing 
could be worse and nothing could be said in its favor. It is a species 
of what the papers call white slavery, the only difference being that 
what is prostituted here is the manhood of men, and in the common 
parlance what is prostituted is the womanhood of woman. 

Now, that is the act, and those are the classes of matters that 
may come before you. That they will come before you if there are 
any violations of this act that can be laid hold upon, I have the as- 
surance of the prosecutor, and I do not think he needs the mandate 
of this act that he must do it at the peril of losing his office. But I 
hope that publicity will be given to those who are most likely to be 
in receipt of the prohibited threats and commands and orders, so 
that if any city official, however humble his position, feels that the 
attempt is still being made to make his job depend upon his con- 
tinuation in this sort of political thraldom, he will make it known 
either to the prosecutor or this court, in order that this most salutary 
law may, through your instrumentality—and of your co-operation I 
am sure—be brought to the practical test, which is so desirable in 
reaching this outlying field of public corruption, which has thus far 
not been covered by any legislation in this State. 

It is because of the novelty of this new law, and because of its 
vast importance, that I have spoken to you now, that I may not 
have to call you together in order to elucidate the law to you when 
the occasions arise. If they do arise, the witnesses will be brought 
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before you, you will know the law, and you have heard how im- 
portant it is. [f cases come before you and you desire to prosecute 
inquiry, to investigate with a view to finding indictments, or to dis- 
cover whether they should be found, you have plenary power, through 
the prosecutor and clerk, to have subpoenas issued for any artd every- 
body, for there is no limit to this law, no limit as to whom it may 
reach. As I say, it is not aimed at the catspaw, it is aimed at the 
giver of orders, and it is immaterial how high that person may stand. 
It is aimed at any person; no one is free from it, whether he be the 
Sheriff of the county, the Mayor of the city or the Governor of the 
State, it makes no difference ; if he violates this law, it is aimed at him. 





PUBLIC UTILITY BOARD RULES AS TO APPROVAL OF STOCK ISSUES, ETC. 


On June 7 the Board of Public Utility Commissioners adopted 
rules for the guidance of lawyers and others who may apply to the 
Board for the approval of proposed issues of stocks, bonds, notes or 
other evidences of indebtedness. The ruling gives in detail what will 
hereafter be the requirements of the Board in such cases, which are 
as follows: 

All applications for authority to issue any stocks, bonds, notes 
or other evidences of indebtedness, must show by petition: 

1. The amount and terms of the proposed issue; the purposes 
for which the proceeds are to be used, and the nature of the security, 
if any. 

2. Where the purpose is the acquisition of property, a general 
description of the property, from whom it is to be acquired, and the 
terms of the contract for such acquisition, if any has been made. 
Names of the owners of property, to be acquired for rights of way, 
need not be set out; a general description of the proposed route will 
be sufficient. 

3. Where the purpose is the construction, completion, extension 
or improvement of facilities, existing facilities, as well as those pro- 
posed, must be described. 

4. Where the purpose is the improvement or maintenance of 
service, the existing service, as well as the improvements or better- 
ments proposed, must be described. 

5. Where the purpose is the refunding of obligations, the obliga- 
tions to be refunded must be described fully and the kind, amount, 
date of issue, date of maturity and all other material facts affecting 
the same must be set out. 

6. The financial condition of the applicant must be set forth in 
appropriate schedules showing: (a) amount and classes of stock 
authorized; (b) amount and classes of stock issued and outstanding ; 
(c) terms of preference of preferred stock; (d) brief description of 
each mortgage upon any property of the applicant, giving date of 
execution, name of trustee, amount of indebtedness actually secured 
and brief description of the mortgaged property; (e) number and 
amount of bonds authorized to be issued under each mortgage, de- 
scribing each class separately, giving date of issue, par value, rate 
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of interest, date of maturity and how secured; (f) other indebtedness 
of all kinds, giving same by classes and describing security, if any; 
(g) amount of interest paid during previous fiscal year upon each kind 
of indebtedness and rate thereof, and, if different rates were paid, 
amount paid at each rate; (h) amount of dividends paid upon each class 
of stock during previous fiscal year and rate thereof; (i) detailed state- 
ment of earnings and expenditures for previous fiscal year, and bal- 
ance sheet, showing conditions at the close of the year. 

7. When the application is for the issue of bonds to be secured 
by an existing mortgage, the amount of bonds, if any, already issued 
under such mortgage and the amount and application made of the pro- 
ceeds of the same. 

8. Where the proceeds are to be used for construction, com- 
pletion, extension or improvement purposes the affidavit of a com- 
petent person must be annexed, showing the estimated cost in rea- 
sonable detail. 

9. That no franchise or right is capitalized directly or indirectly 
except as authorized by the statute, but in case it is proposed to cap- 
italize any franchise as authorized by the statute, a verified copy of 
such franchise shall be attached to the application, together with an 
affidavit of the proper officer of the State, county or municipality, 
showing the amount that has actually been paid for such franchise. 

10. Where any contract, agreement or arrangement, verbal or 
written, has been made to sell the securities proposed to be issued, 
such contract, agreement or arrangement must be described fully, and, 
if in writing, a copy of the same must be annexed to the application. 

11. If no contract, agreement or arrangement has been made 
for the sale or other disposition of the securities proposed to be issued, 
there must be attached to the application an affidavit of a competent 
person, showing the amount which can probably be realized from the 
sale and disposition thereof and the reasons for the opinion of the 
affiant. 

12. All such applications should be verified by the affidavits of 
the chief administrative and chief financial officer of the applicant, and 
such verifications must include a statement that it is the intention of 
the applicant in good faith to use the proceeds of the securities pro- 
posed to be used for the purposes set forth in the application. 





A bank which accepts a deposit of money needed by the depositor 
for a special purpose, under the agreement that it will pay the amount 
when needed for that purpose, is held in Smith v. Sanborn State Bank 
(Iowa) 30 L. R. A. (N. S.) 517, to have no right to apply it upon the 
depositor’s general indebtedness to it. 












The addressee of a telegram is held in Anniston Cordage Co. v. 
Western U. Teleg. Co. (Ala.) 30 L. R. A. (N. S.) 1116, to have the right 
to sue the company in tort for loss sustained by its alteration of the 
message, if it was for his benefit, and the company had express or im- 
plied knowledge of that fact. 
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IMPORTANT RAILROAD ADMINISTRATIVE RULINGS. 





(N. J. Board of Public Utility Commissioners, August 11, 1911). 
Questions and Rulings. 


The following questions were presented to the Board for rulings: 

(1) Is the giving of free transportation to members of charitable 
organizations or the sale of tickets at reduced rates to school teachers 
by street railway companies a violation of Chapter 195, P. L. 1911? 

(2) Are railroad companies engaged in interstate commerce, 
which are permitted to grant free transportation to parties mentioned 
in the “Interstate Commerce Act,” prohibited from granting similar 
privileges to said parties for intrastate traffic? 

(3) Can persons engaged by railroad companies to perform 
special services be lawfully allowed free transportation? 

The Board makes answer thereto as follows: 

1. Free transportation or transportation at less than regular 
rates may be legally accorded by a carrier where such transportation 
is of assistance in facilitating the administration of charities, and thus 
in line with the public policy of this State. 

2. Reduced rates of fare for intrastate trips to school teachers 
are prima facie discriminatory, and therefore illegal, unless there is a 
municipal contract with the carrier entitling the school teacher as a 
municipal employé to such reduced rate of fare. 

3. There is no universal presumption in favor of the legality 
of railroad companies according to intrastate traffic the same free 
transportation specifically permitted to certain kinds of interstate 
traffic by the Interstate Commerce Act. 

4. Persons engaged by railroad companies to perform special 
services may be allowed free transportation for intrastate journeys in 
this State, only when the companies in all such cases avoid all illegal 
discrimination and when each company either universally grants 
such free transportation in said circumstances or universally abstains 
from granting such free transportation in such said circumstances. 

The first Administrative Ruling handed down by this Board in 
construting Chapter 195, P. L. 1911, was as follows: 

“The continuance of existing rates, which have the sanction of 
custom, where such rates are presumably of assistance in facilitating 
education and the administration of charities and thus in line with 
public policy, will not be regarded as conflicting with the statute, 
prior to the hearing and determination of specific cases involving the 
points at issue.” 

The construction so put upon the statute has since been authori- 
tatively upheld by the Supreme court of the State in the decision 
rendered by Justice Minturn in Public Service Railway Co. v. Board 
of Public Utility Commissioners. In the aforesaid decision it was 
declared that the special three-cent fare for school children “was not 
an undue or unreasonable preference ipso facto. It was in line with 
the spirit of our constitution and with the laws and immutable tra- 
ditions of our State, making for the perpetuation of an enlightened 
citizenship, based upon the education afforded by our schools.” 
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In accordance with the original ruling of the Commission thus 
confirmed by the opinion of Justice Minturn, the Board has subse- 
quently advised that the transportation at reduced rates of fare for 
children, the beneficiaries of the Orange Fresh Air Work Associa- 
tion, to Bradley Beach and return, was permissible. Moreover, simi- 
lar expressions of opinion from time to time have been made in cases 
where sick, indigent or needy children were to be accorded an outing 
at public expense or through the agency of charitable organizations. 

It is to be observed that the first question as propounded to the 
Commission is very loosely and inexactly worded. The basis for ap- 
proving reduced rates in the case above cited is that such rates, when 
accorded, are in line with public policy in the administration of com- 
mendable charities of a public or quasi-public character. Under such 
circumstances and conditions only are “members of charitable organi- 
zations” and their charges permitted to accept free transportation or 
reduced rates of fare at the hands of common carriers without sub- 
jecting the carriers to the charge of undue or unjust discrimination. 

Before considering the second part of the first query—whether 
sales of tickets at reduced rates to school teachers violate chapter 195, 
P. L. 1911—it is desirable to group here a number of inquiries having 
to do with free transportation or transportation at reduced rates for 
various applicants, who are either pwhlic officials or public employés. 
On June 2d, 1911, in reply to queries addressed to this Board, a 
Memorandum was handed down to the effect that “the free transporta- 
tion without discrimination, on behalf of a municipality, of policemen, 
firemen and inspectors of Boards of Health, in the performance of 
their public duties” would not be regarded by the Board as a violation 
of the provisions of P, L. 1911, chapter 195. 

The law, it is true, provides that no public utility shall 
“hereafter give, grant or bestow upon any local, municipal or county 
official any discrimination, gratuity or free service whatsoever.” But 
in the view of this Board, where free transportation is accorded to 
policemen, firemen and health inspectors “in the performance of their 
public duties” such free transportation is not a gratuity or free service 
accorded the official in his private or individual capacity, but to the 
municipality. It transpired in the various hearings upon these mat- 
ters that some municipalities and other governmental agencies, such 
as post offices, had obtained by contract with trolley companies the 
right to have their officials transported in the performance of their 
public duties without charge or at reduced rates of fare. The Board 
does not believe that the Legislature by the statute intended to 
abrogate these contractual rights of the municipalities and other gov- 
ernmental agencies on behalf of their officials. 

In addition to the cases of city policemen, firemen and health 
inspectors, the Board has been memoralized by the President of the 
Passaic County Constables’ Association (June 6, 1911), the Quarter- 
master-General of the State (June 23, 1911), and the Postmaster of 
Asbury Park on behalf of letter carriers and special delivery mes- 
sengers (July 11, 1911). The Quartermaster-General of the State and 
the Postmaster at Asbury Park have been advised, respectively, that 
the Board’s ruling in the Memorandum of June 2, 1911, is construed 
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by the Board to permit the reduced rates in favor of state militia 
bound to or from the State Encampment and in favor of postal em- 
ployés in the circumstances cited by the Postmaster. 

The second general query is whether railroad companies which 
in interstate commerce may lawfully grant free transportation to 
persons mentioned in the Interstate Commerce Act are prohibited 
from granting similar privileges to said persons for interstate traffic 
in this State. 

The Interstate Commerce Law, as amended, permits free trans- 
portation to a carrier’s “employés and their families, its officers, 
agents, surgeons, physicians and attorneys at law; to ministers of 
religion, traveling secretaries of railroad Young Men’s Christian As- 
sociations, inmates of hospitals and charitable and eleemosynary in- 
stitutions and persons exclusively engaged in charitable and eleemosy- 
nary work, to indigent, destitute and homeless persons, and to such 
persons when transported by charitable societies or hospitals, and 
the necessary agents employed in such transportation; to inmates 
of the National Homes or State Homes for Disabled Volunteer Sol- 
diers, and of Soldiers’ and Sailors’ Homes, including those about to 
enter and those returning home after discharge; and boards of man- 
agers of such Homes; to necessary caretakers of live stock, poultry, 
milk and fruit; to employés on sleeping cars, express cars, and to 
linemen of telegraph and telephone companies; to Railway Mail 
Service employés, post office inspectors, customs inspectors and im- 
migration inspectors; to newsboys on trains, baggage agents, wit- 
nesses attending any legal investigation in which the common carrier 
is interested, persons injured in wrecks and physicians and nurses 
attending such persons.” ‘This truly encyclopedic list is further en- 
larged by permission to interchange passes between common car- 
riers and their officers and employés, and then further supplemented 
by definitions which enlarge the ordinary scope of certain classes 
named in the section. 

The comprehensive character of the list has practically com- 
pelled the Interstate Commerce Commission to construe the section 
strictly, and to hold that “where the Congress has expressly enu- 
merated special classes of persons or things that may be exempted 
and excepted from the operation of general provisions in a law, this 
Commission can not enlarge the excepted classes by mere construc- 
tion, and include in them persons or things not thus expressly named 
in the statute itself.” (12 I. C. C. Rep. 15.) 

The answer to the second general query, then, must be this: 
That inasmuch as the subject matter and in many parts the structural 
provisions of chapter 195, P. L. 1911, differ from the Interstate Com- 
merce Act, there is no reason to affirm that all the cases of free 
transportation allowed under the Federal statutes are permissible 
under the statute of this State. Every case of free transportation 
accorded by a carrier in this State must be grounded, if legal, upon 
some other reason than that free transportation in similar cases in 
interstate traffic is specifically permitted by the !anguage of the Inter- 
state Commerce Act. 
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The two individual cases perhaps most pertinent to the situation 
in this State concern, not free transportation, but special and reduced 
fares for ministers of religion and for school teachers. Where a 
municipality has a contract with a trolley company for reduced rates 
of fare for school teachers. we are not inclined to hold that such 
contractual rights are abrogated by chapter 195, P. L. 1911. But 
where no such contractual right exists in favor of the municipality 
(which thus pays its teachers in part by cheap transportation), we 
are inclined to the view that school teachers cannot be accorded re- 
duced rates without a violation by the carrier of section III, (a), (b), 
(c), (d), of chapter 195, P. L. 1911. These parts of the statute forbid 
undue and unjust discrimination and preferential rates, classifications 
and regulations. The difference between the cases of the teacher and 
the pupil is this: To the teacher the giving of instruction is a means 
of gaining a livelihood; to the pupil it is the means of preparing for 
his future undertakings, civic and moral, as well as industrial. Hence 
school commutation rates for pupils are justifiable “in facilitating 
education,” whereas reduced rates for teachers put them in a special 
and preferred class of breadwinners. 

The considerations that weigh in the case of ministers of re- 
ligion are somewhat different. In so far as they are engaged in 
charitable and eleemosynary work, they may without discrimination 
on the carrier’s part be granted preferential rates of fare. This is of 
advantage, not to them primarily, but to the public, which is thus 
benefited by a more economical administration of charity. But the 
line between free carriage or carriage at reduced rates on the one 
hand, as over against carriage at the regular rates on the other hand, 
may very well be drawn here, in our judgment, despite the Federal 
statute to the contrary, so far as interstate commerce is concerned. 
It seems to us probable that in the long run, if ministers of religion, 
except on errands of charity, should pay the same fare as other pas- 
sengers for the same trip, their stipends would eventually rise to an 
adequate level. The law has abolished truck payment of wages to 
the laborer, but an evil habit still persists in scimping the stipend of 
the minister by such expedients as donation parties, ministers’ dis- 
counts at the shops. and by special and reduced rates of railroad fare. 
In our judgment, therefore. reduced rates of fare to teachers and to 
ministers, for intrastate transportation, are discriminatory and illegal 
under chapter 195, P. L. 1911, except where brought within the afore- 
mentioned exceptional conditions. 

The last query is susceptible of many constructions. Specifically 
it asks whether persons engaged by railroad companies to perform 
special services can be lawfully allowed free transportation. The 
question does not indicate whether the special service is an occasional 
service, or even a contingent service, or a constant and regular service. 
The question does not distinguish between free transportation, pro 
hac vice, in the case of a particular service rendered and continuous 
free transportation during the continuance of the contract of hire. 
The distinctions indicated appear in the following Conference Rulings 
of the Interstate Commerce Commission: Nos. 124, 134, 150, 157, 158, 
169, 207, 208, 216, 219, 225, 255, 305. 
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The provisions against unjust and unreasonable discrimination, 
so far as intrastate traffic in this State is concerned, appear in chapter 
195, P. L. 1911, in the first four subdivisions of section III. These 
provisions must at all times be observed. In case the special service 
is an occasional service or a service whose performance is contingent 
upon particular occurrences, the free transportation, if accorded, can 
properly be accorded only for the particular occasion. Nor is the car- 
rier at liberty to accord free transportation to one employé or agent 
or contractor working for the carrier, and to deny in a similar case 
free transportation to an employé, agent or contractor working for 
the carrier. While the law in this State does not absolutely require 
transportation to be paid for exclusively in money, as is the case in 
general under the Interstate Commerce Act, still it is a question 
whether the prohibitions of all forms of illegal discrimination in chap- 
ter 195, P. L. 1911, would not prohibit a carrier from using trans- 
portation as a means of payment in one case, as for example with a 
contractor doing work for the carrier, unless in every similar case 
payment were to be made in similar terms. Except in the case of 
those continuously and regularly in its employ, when free transpor- 
tation may be allowed, without illegal discrimination, there seems 
no very good reason why a carrier should not sell its services for 
money exclusively, even in case it transports the men and materials 
of a contractor engaged upon the work for the carrier. Payments 
made partly in money and partly in services bartered, mark a primi- 
tive state of industrial arrangements. Publicity and accuracy of ac- 
counts, no less than the avoidance of discrimination, would be pro- 
moted by selling transportation services in all cases (except for those 
regularly and continuously in the carrier’s direct employ) for money 
and money only. If departure is made from this commonsense busi- 
ness rule, there must be a total avoidance of unjust or unreasonable 
rates, or unjustly or unreasonably discriminatory or preferential rates, 
classifications, regulations, practices and measurements. as regards 
persons, corporations, particular descriptions of traffic or localities. 





IN RE SHERIFF OF ATLANTIC COUNTY. 


(At Chambers, Newark, July 15, 1911). 
E paneling Grand Juries - Setting Sheriff Aside. 


Application was made to Chief Justice Gummere for a writ of 
certiorari to review the action of Mr. Justice Kalisch in setting aside 
the power of the Sheriff of Atlantic county to draw the grand jury, 
which was about to investigate alleged election frauds in that county. 
The latter Justice had so acted, and had appointed elisors. 


GUMMERE, C, J.: It is clearly shown that the Sheriff is not 
the only person clothed with sufficient power to empanel a jury. In 
the event of his death or illness the law does not require that the 
doors of the jail be closed and the machinery of justice stopped. 

It is unusual, though not quite impossible, for the Sheriff to vio- 
late the criminal law, and the fact that he is Sheriff does not shield 
him from prosecution. 
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It has never been the law of this country or of England that 
under such circumstances a Sheriff shall empanel the jury which is 
to pass upon his guilt. It is a fundamental principle that all juries 
shall be drawn by disinterested persons. 

When a Sheriff is charged with a criminal offense he is disquali- 
fied from drawing the jury to pass upon his indictment in its in- 
vestigation of the crime. 

The Sheriff admits by his own affidavit that he is guilty of vio- 
lating the law. In direct violation of the law he took the election 
books from the place where they were designed by law to be kept 
undisturbed. He says he did it for a munificent purpose; he said 
that he did it for the purpose of getting names of residents of the 
county for jury duty. 

The law designates how juries shall be drawn, and, irrespective 
of the motive, he is none the less guilty of a criminal offense. If I 
were presiding over the court in Atlantic City I would charge the 
grand jury that such action on his part was a violation of the crim- 
inal law and that the Sheriff should be indicted on his own admissions. 

I should say that he is disqualified by his own action in taking 
poll books from the jury in this case. On his own words he is 
guilty of violating law. It is no excuse for him to say that the County 
Clerk permitted him to do so. That was no excuse in the Garden of 
Eden. It was not good there and it is not good here. 

The County Clerk had no more right to allow the Sheriff to 
take the books than to loan them to a private individual. The law 
says they shall remain in the custody of the County Clerk, and there 
is no provision for them being elsewhere. The Sheriff might just as 
well have asked the County Collector to loan him $10,000 of county 
moneys, and the County Collector would have been just as much 
justified in so loaning as was the County Clerk in lending these books 
to the Sheriff. 





KERR v. HUNZIKER. 


(Passaic Circuit Court, June 29, 1911). 
Practice— Testing Summons—Endorsing Summons. 


MINTURN, J.: The motion in this case is to dismiss the sum- 
mons on two grounds: 

Ist. Because it is not tested in the name of the presiding Judge 
of the Circuit court; and 

2d. Because the summons is not endorsed with the address of 
the attorney who issued it, as directed by the Practice Act. 

Section 14 of the Laws of 1900, p. 14, directs the Circuit courts 
to be held by the Judges to whom such district has been or shall 
hereafter be assigned by the Judges of the Supreme court. This was 
the practice under the earlier legislation, and nothing in the subse- 
quent legislation on the subject contains any provision inconsistent 
with this mandate. The 49th section of the act confers upon the 
Circuit court Judges appointed under the provisions of the act “the 
same authority, power and jurisdiction as is now vested by the com- 
mon and statute law in the several Justices of the Supreme court by 
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reason of their being Judges of said Circuit courts.” This power 
does not confer upon the Circuit court Judges the power to hold the 
Circuit court without the concurrence of the Judges of the Supreme 
court by opening the regular terms of court. The court, from the 
standpoint of process, under this legislation, must be viewed as a 
whole, consisting of the Supreme court Judge and the Circuit court 
Judge, the former by right of precedence and jurisdiction as the con- 
stitutional officer being, ex necessitati, the presiding officer of the 
court. It follows, therefore, that all process should issue and be tested 
in his name. 

But, the fact that such process was issued in the name of the 
other Judge of the Circuit court does not, ipso facto, invalidate the 
writ. It is a mere irregularity which is subject to amendment. 

The absence of the address of the plaintiff’s attorney from the 
summons is merely directory, and the failure of the plaintiff to comply 
with it will not invalidate the summons, particularly in view of the 
fact that the defendant makes no claim that he has been misled by the 
irregularity of which he complains. 

The summons may be amended in both respects. 

Costs will not be allowed at this time, but may await the de- 
termination of the suit. 





IN RE ESTATE OF GEORGE S. PORTER. 


( Fasex County Orphans’ Court, March 11, 1909). 


FExecutors’ Accounts — Excep- 
tions.—1. Under Sec. 124 of the 
Orphans’ court Act of 1898, inter- 
mediate accounts of executors, 
passed by the court, are consid- 
ered as prima jacie correct; and, 
upon exceptions being filed to the 
final account, the burden of proof 
is cast upon the exceptant, unless 
notice has been given, and memo- 
randum entered, at the time of 
passing the intermediate account, 
that exception would be made on 
final accounting. 

2. Where exceptions are filed 
to intermediate accounts of ex- 
ecutors, under Secs. 125 and 126 
of the Orphans’ court Act of 1898, 
as amended in 1905 (P. L. 299), 


items so excepted to cannot be 
further excepted to on final ac- 
counting. Query: Can items of 
such intermediate accounts, not 
excepted to when the account is 
allowed, be excepted to on final 
accounting? 

3. Exceptions are a summary 
substitute for bill of discovery. 
The Orphans’ court may order 
them to be amended, or allow ad- 
ditional exceptions to be filed, at 
any time, upon terms. 

+. Where there is a fair ques- 
tion whether the exceptant is a 
party interested, his rights cannot 
be determined on motion to strike 
out the exceptions. 


On motion to strike out additional exceptions to executors’ first 


and second intermediate accounts. 


Mr. Edwin G. Adams, proctor for accountants. 
Messrs. Raymond, Mountain, YVanBlarcom and Marsh, proctors 


for exceptant. 
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TEN EYCK, J.: The first intermediate account of the executors 
in this matter was filed May 23, 1903, and was duly advertised for 
settlement, and an order was made that it be entered of record. 
Under the statute then in force (O. C. Act of 1898, P. L. 1898, sec. 
12) the effect of this order was that if, afterward, on final account- 
ing, exception should be taken to any of the items on this account, 
they should be considered prima facie correct, and the burden of 
showing them to be incorrect was cast upon the exceptant, unless 
he should, at the time of the order passing the account, have given 
notice that such item would be excepted to, and a memorandum to 
that effect entered on the record, or desired to be so entered. No 
such notice was given or memorandum made. 

The second intermediate account was filed April 2, 1908, and 
noticed for settlement, and regularly adjourned until June 20, 1908, 
when the exceptant filed exceptions to the inventory, to the first in- 
termediate account, and to the second (then pending) intermediate 
account. 

On June 27, 1908, an order was made by consent of counsel for 
both parties, referring the exceptions to a Special Master to hear the 
exceptions and report on them to the court. The Master fixed No- 
vember 23, 1908, as the date for the hearing. On that day the hearing 
was adjourned by consent to December 2, 1908. In the meantime, 
on November 27, 1908, additional exceptions were filed to both the 
first and second accounts. This motion is to strike out those addi- 
tional exceptions. 

The motion is made upon three grounds: 

(1) Laches in filing the exceptions. 

(2) That the exceptant cannot file exceptions after the time fixed 
for the settlement of the second account before the court, it not ap- 
pearing that the exceptant did not know or had no means of knowing 
the existence of these matters when his original exceptions were filed. 

(3) That as to certain exceptions the exceptant has no interest, 
and no standing to except, the items concerning only income, in which 
he has no interest under the provisions of the will. 

As to the first two grounds: 

Counsel discussed, on the argument of the motion and in their 
briefs, the effect of the changes made by the amendments of 1905 to 
Sections 124, 125 and 126 of the Orphans’ court Act of 1908, relating 
to the force and effect of intermediate accounts, and the matter of 
exceptions thereto. It is admitted that under the provisions of the 
Act of 1908 the only effect of the passing of accounts, which were 
in fact not final, whether the order passing the account be in the form 
usually entered on final accounting (allowing the account and fixing 
the balance in the accountant’s hands), or merely that it be “entered 
of record” (the correct form of order in such case), was to give to the 
items the status of prima facie correctness (unless notice had been 
given and memorandum entered at the time of passing that exception 
would be made on the final accounting) casting the burden of proof 
on the exceptant. It was so decided by Judge Skinner, in the matter 
of the accounting of Silas C. Force, surviving executor of William 
M. Force, deceased, prior to 1905. 
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Proctor for the accountant contends that by force of the amend- 
ments contained in the act of 1905, exceptions may be filed to any 
account of an executor or administrator, and, if none are filed, or if 
filed are disposed of, the decree passing the account is final as to all 
the items of such account, making it in effect a final account as to 
all such items. Proctor for the exceptant agrees that such exceptions 
may now be filed, and has here pursued this course, but denies that 
such accounts are to be considered as final or conclusive as to their 
items; and insists that the rule laid down in the Force case still 
governs. 

This question may be important to consider when the final ac- 
count comes on for settlement, and it may then be a question whether 
exceptions may be taken to all prior intermediate accounts, notwith- 
standing the right to file exceptions thereto, which counsel admits is 
given by the act of 1905, and has proceeded under. It seems clear, 
however, that as to the items now excepted to and brought in litiga- 
tion, no further exception could be allowed on final accounting. It 
is also doubtful whether the exceptant, now having opportunity to 
except to any item on these two accounts (more especially the pres- 
ent—second—account, and having actually now excepted to items 
on the first account), can on the final accounting have further oppor- 
tunity to litigate any of these matters. In the Force case it was 
held that the exceptant was not estopped to except to the final ac- 
count by reason of her participation in the intermediate account and 
acquiescence therein: that the only effect of her failure to object then 
was to cast the burden of proof on her, on her exceptions to the final 
account. Under the act of 1898 there was no right given to file ex- 
ceptions to intermediate accounts, but merely the right to note ob- 
jections, to be disposed of later. But the act of 1995, using almost 
the identical language (in amending Sec. 125) as to the. passing of 
all accounts of executors, administrators and trustees, as that section 
in the act of 1898 contained in reference to all final accounts (includ- 
ing guardians) and changing as to all except guardians, including the 
provisions for allowance of the account, and not merely ordering it 
to be recorded, and also having the same provisions in reference to 
no exceptions being filed—was evidently intended to give these ac- 
counts the same status as final accounts were given by Sec. 125 of 
the act of 1898, so that exceptions might be filed (as to executors, 
administrators and trustees, but not guardians) and that they should 
operate as final accounts, as to the items contained in them. This 
is further indicated by the 1905 amendment of Sec. 126, providing 
for the filing and determination of exceptions to all accounts (includ- 
ing guardians). 

However, it is unnecessary now to determine the effect of the 
act of 1905 as affecting the status of intermediate accounts, or whether 
their items are by it made final or not, or whether exceptions may be 
filed on the final account, notwithstanding they may now be filed and 
determined on intermediate accounts. It is not contended that the 
exceptant, having had the right under the 1995 act to except to any 
accounting, but failing to avai! himself of it, is now barred from ex- 
cepting at all, because an alleged final decree has been entered on 
such account under that act. The accountants admit that the original 
exceptions were properly filed, but their objection goes only to the 
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additional exceptions filed after the reference to the Master, on the 
ground that it was then too late to file any further exceptions. 
Neither the act of 1905 nor the procedure settled in the Force case 
affect this question. All matters in relation to exceptions to accounts 
are governed by the rules of equity. Woerner on Adm., Vol 2, star 
page 1191. This summary mode is intended to be a substitute for 
the remedy by bili of discovery in Chancery. Davison v. Davison, 
2 Har. 169. 

The filing of exceptions operates to challenge the correctness of 
the account as stated, and to bring it under review by the court as 
to the particular matters contained in the exceptions. The result 
may be to change it, and increase the balance, either by surcharging 
the account or disallowing credits claimed by him, or both. The pur- 
pose is single, to increase the balance, although the items making it 
up may be numerous. While it is the duty of the court, even without 
exceptions, to correct any improper account, any party in interest 
may except and compel the court to adjudicate as to the excepted 
matters. If additional exceptions be filed, they operate practically as 
amendments to the original statement of objections to the account 
and the practice as to amendments of bills in equity should be fol- 
lowed, as far as possible. Such bills may under our practice be 
amended at any stage of the proceedings, in the exercise of reasonable 
discretion by the court; even on final hearing, under such terms as 
the court considers equitable. Courts of equity exercise a very liberal 
discretion in allowing such amendments, disregarding mere matters 
of form, and simply consider whether the amendment is necessary or 
not to reach the real and substantial merits of the case. Fearey v. 
Hayes, 17 Stew. 425 (Van Fleet, V. C.) 

But counsel for the accountant insists that, in order to be entitled 
to amend, it should appear that the matters contained in the additional 
exceptions were those which he did not know, or had no means of 
knowing, at the time of filing the original exceptions. Citing Tucker 
v. Tucker, 1 Stew, 227. 

In that case the reason stated for the court’s decision was that 
the executor had not been given an opportunity to produce evidence 
on his own behalf. The case at Bar is different. 

It is true that courts of equity will not as a rule allow a new 
case to be made, after answer filed, by amendments adding matters 
which might by reasonable diligence have been put in originally. 
Story Eq. Pl. Sec. 886; Dun. Ch. Pr. 408-416. The complainant should 
in such case be compelled to discontinue and file a new bill. 

Sut in this case, the exceptant is not, in my judgment, making 
a new case, or doing more than in many cases where amendments 
have been allowed in equity (as, for example, case in 11 N. J. L. J. 
337, Van Fleet, V. C., amendment of bill for injunction). 

A sufficient reason why these additional exceptions should be 
allowed is that, if they were not, the exceptant would, under the act 
of 1905 (above referred to), be forever precluded from raising these 
objections. He could not file a new bill, as he might in a Chancery 
suit. [urthermore, no injustice is done the accountant. He will have 
full opportunity to meet these charges, and will not be subjected to 
the injustice pronounced against in the Tucker case. 

The exceptant had no right, however, to file them when he did, 
without leave, nor has he an absolute right to an order permitting 
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him now to file them. If he desires to file them now he must present 
a petition to the court, setting out what he wishes to further except 
to, and the grounds of his proposed exceptions, and the reason for 
his failure to present them at the proper time. To permit him at this 
time to file any exception he pleased, for no good reason whatever, 
would be tantamount to saying that he might now except to the 
whole account for no purpose but to harrass the accountant and take 
up the court’s time. The right to file amendments of this kind is not 
the same as the absolute right to file original exceptions. He must 
at least show something to indicate that he is not unreasonably raising 
new questions. If he succeeds in doing this, an order will be made 
allowing him to file these exceptions. If not, they will be stricken out. 

As to the objection that the exceptant is not a party in interest: 

Under the case of Dunham v. Marsh (7 Dick. 831) any one 
“having a claim worth considering on the final distribution” is a party 
interested, and may except. In that case it was held to be a “fair 
question” whether by the terms of the will there was not a partial 
intestacy, and the exceptant, being one of the next of kin, was held 
to have a status to except; that the question as to whether he was a 
party in interest should not have been decided by the court below 
on a motion to strike out exceptions. 

The exceptions in question relate only to payments made by the 
executors out of the principal in anticipation of income. The ac- 


countant claims that the exceptant can have no right to except unless 
he shows that if the items were disallowed there would be a balance 


of income due him; that he has not shown this. 

Under the will he has an undoubted interest in the corpus. These 
exceptions challenge actual payments out of the corpus. Whether 
they were in anticipation of income, or for any other purpose, the 
exceptant now has a clear right to challenge any payments out of 
these funds. They may be made good out of future income, or they 
may not. The executors have no right to borrow from the corpus 
to make payments proper to be made only out of income. 


MISCELLANY 


UNNECESSARY LAWS. 
Editor New Jersey Law Journal. 

Sir: I have been loafing lately, 
and during my loafing hours I 
have been going over the short 
stories in the back numbers of 
the Law Journal and the “Atlan- 
tic Reporter.” In one of the back 





but to find such a thing in the 
Law Journal surprises me. 

I have been intimately con- 
nected with State legislation for 
the past four years, and I have 
been familiar with law-making at 
Trenton for—well, many years; 
but it was seldom that I found 


numbers of the Law Journal I 
read an editorial article deprecat- 
ing the number of useless and un- 
necessary laws passed by the 
Legislature. I have often read 
that sort of thing in newspapers 
written by thoughtless editors; 
and I have often heard thought- 
less people talk the same way; 


laws passed that would justify 
your criticism. 

Aside from the fish and game 
laws, which are beyond compre- 
hension, I can recall but three 
laws that would justify your 
words, namely, the law passed in 
1898 to change the name of 
Thomas Hanlon to ‘Thomas 
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O’Hanlon ; the law passed in 1908 
to change the name of Malite 
Markrakos to Michael Murphy; 
and the law passed in 1911 to 
change the name of Cooper Creek 
to Cooper River. As to the last, 
there was no way to effect the ob- 
ject desired by the people of the 
neighborhood except by act of the 
Legislature. As to the others, it 
is true that the parties might 
have gone to court; but who 
could find fault with Mr. Markra- 
kos for wishing to have his 
change of name dignified by act 
of the Legislature, especially 
when he wished to adopt the 
noble name of “Murphy” prefixed 
by the archangelic name _ of 
“Michael,” instead of the unpro- 
nounceable name he had acquired 
under a despotic foreign govern- 
ment. And it would be a small 
mind, indeed, that would give 
birth to an objectionable thought 
to Mr. O’Hanlon’s desire to have 
the laws of the State of New Jer- 
sey embellished and honored by 
his desire to have the distin- 
guished and historic prefix “O” 
restored to his ancient and hon- 
ored name. 

In all those criticisms of un- 
necessary legislation by thought- 
less critics, sight is lost alto- 
gether of the number of laws that 
are repealed every year. In the 
last Legislature a law was passed 
through the efforts of Mr. Mc- 
Gowan that was absolutely neces- 
sary to enable the county of Es- 
sex to acquire land for a neces- 
sary extension of the court house. 
A month after (the object having 
been accomplished), Mr. Mc- 
Gowan introduced and had passed 
a repealer of that law. At the 
same session I had a bill passed 
that repealed thirteen laws that 
were passed in the last dozen 
years to fasten on the towns of 
the State the meanest kind of 
graft ever devised by grafters. 
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When editors start to write 
about useless, unnecessary laws, 
they ought to think some and 
look into things before they write. 


EDWARD KENNY. 
Newark, N. J. 

[Note by Editor—Mr. Kenny 
is probably facetious, as he, him- 
self, claims to be in the good em- 
ployment of repealing unneces- 
sary or bad laws. | 


STATE NOTES. 


Mr. Kenneth K. Lanning, son 
of U. S. Circuit Judge Lanning, 
was admitted to practise at the 
June Term, and is now a member 
of the law firm of Wickoff & 
Lanning, of Trenton. 

The new City Commission of 
Trenton has appointed Mr. 
Charles H. English as City At- 
torney of Trenton, and Mr. 
Charles E. Bird as City Counsel. 
The latter has been City Counsel 
since 1901. 


— 


OBITUARY. 


Mr Hortoway W. Hunt. 


Mr. Holloway W. Hunt died 
suddenly at his home on School- 
ey’s Mountain on Sept. 8, aged 71 
years and three months. 

Mr. Hunt was the eldest son of 
Rev. Holloway W. Hunt, who 
was the “flaming sword of right- 
eousness” for sO many years on 
the Mountain. He prepared for 
college under the famous Dr. 
Rankin, at Chester, and entered 
Yale University, but did not com- 
plete the college course. He took 
up the study of law, was admitted 
to the New Jersey Bar at the 
November Term, 1863, and be- 
came counsellor at the !*ebruary 
Term, 1879. He located in Mor- 
ristown for a time, and then set- 
tled on Schooley’s Mountain, 
where most of his useful life has 
been spent. 
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His practice was large and of 
the most important character, 
having to do almost entirely with 
real estate, investments and the 
estates of decedents. His char- 
acteristics were trustworthiness, 
fidelity, care of details and re- 
sponsibility. The tribute of 
friends and neighbors, and of 
the courts of equity, was the plac- 
ing in his care the estates of de- 
cedents. He broke away from 
the home environments long 
enough to serve his country two 
terms in the Legislature, and 
later bought a property in Hack- 
ettstown, but remained here only 
two or three years. The Moun- 
tain was his, and he was a neces- 
sary part of it. He was a director 
and vice-president of the Hack- 
ettstown National Bank, a trustee 
of Union Cemetery, and a di- 
rector of the Hackettstown Mu- 


tual Fire Insurance Company. 
Death was directly due to ossi- 


fication of the arteries of the 
heart, a disease that had been 
making steady progress for more 
than a year, and showed itself in 
frequent fainting spells. Only a 
week before his death he had one 
of these attacks in the railroad 
station at Hopatcong, and it was 
thought then that the end had 
come. He spent the day of his 
death in the usual activities about 
his property and in his office, and 
after the evening meal retired to 
the library with the other mem- 
bers of his immediate household. 
The fainting spell came on him 
about half-past nine, and in a few 
minutes he was dead. 

Mr. Hunt is survived by two 
sisters, Mrs. Dr. Cook, of Wash- 
ington, and Mrs. Dr. Stiger, of 
New York. 

In a review of his life in the 
Hackettstown “Gazette,” the fol- 
lowing was said of him: “He 
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was close to all the people in a 
personal way; an all-embracing 
kinship was a part of his very 
nature; he was the counsellor, 
advisor, the friend and confident, 
not only in the business affairs of 
friends and neighbors, but in the 
intimate affairs of homes. There 
was in him that something, that 
sincerity and sympathy, that in- 
vited confidence, and there was 
never betrayal or carelessness 
with that trust. The world that 
appealed to him may have been 
narrow, but such as it was, geo- 
graphically great or small, it was 
all-embracing. For at least three 
years, and perhaps longer, he had 
known his own physical condi- 
tion, was fully aware of a con- 
dition of the heart that at any 
time must end life like the snuff- 
ing out of a candle. Only his in- 
timate apd confidential friends 
knew this, and while the man’s 
house was ever in order it was a 
heavy burden of knowledge to 
carry that the association and 
sunshine of a world he loved must 
go out quickly, perhaps without 
a moment’s warning. But Hol 
Hunt carried the burden without 
murmur. There was a necessary 
and gradual curtailment of ac- 
tivity and responsibility in busi- 
ness affairs, a closer clinging to 
the ancient faith of his fathers 
and to the little church at School- 
ey’s Mountain, which was the al- 
tar of his devotion, the very child 
of his own spiritual life. In all 
save the minister he was indeed 
the pastor and shepherd of that 
flock, ruling elder, leader of its 
stated services, superintendent of 
‘he Sabbath School, chorister, 
most devoted worshipper. TTollo- 
way W. Hunt leaves that church 
as his monument, and his per- 
sonality, his life of service, is 
woven into the woof and warp of 
its history.” 





